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PbAE EE A B BB AT RARE RS o 7 il A7 B2 i F AT BU BRI DA SL SRR Fy X
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A 4 (principals) (Weingast, 1984) - & FHIEHVEIFRLE ST ANIET
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ERAE A ABAAL - AT AV B A S SEHE TR - 2
LA\ G EEIEFTREENIRA - SLEZ L ANSS S A (Eisenhardt, 1989)
ZHREEAL T HFREEHCEE R - Fla S EEARBEAFTEEIEM - &
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HEEM A - BRI - BT D HI TR A BB M A A2 188
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HS » {TBURRRIEEAVENE - TRRAVEH - N2EEAEIAVEE -
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thZ ke - DHERHRBIF2FHITIRE - A BIERTT AR - BRI ZE R
SITBUAR IR AR R ERE - —RERBEFUEATEERL - aBRANEBEIERA
FECREGHIBERE - Z Pl ESRAE BRI - BE5 185 SR ERNEE
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BEBUFEER B - BRIEBUE B B IR SRt AR EEREZE - BRER
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EERVRE - RIERTIRE R L EAM - ZFEZMG TS HRANE » ~FE
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Bureaucratic Discretion under Judicial
Review: A Study of Bureaucratic
Rule-making on Unconstitutional

Rulings from the Perspective of
Transaction Costs

Yu-Chun Lin"

Abstract

There is a lack of empirical studies investigating the effectiveness of judicial
review on bureaucratic control in the public administration literature. To provide
empirical evidence, this study surveyed the amendments of the administrative
rules that were judged illegal by the Supreme Court in Taiwan from 1950 to 2020
in order to evaluate the court-administrative-rules relationship. Totally 90 cases
were analyzed based on the discretionary space decided by the Supreme Court,
and how the discretionary space impacted administrative agencies’ decisions on
when and how to amend the illegal rules. This study found that although most
rules were amended as the Supreme Court requested, they were only amended
after the judicial deadlines. Judicial review had limited effect on bureaucratic
control because of bureaucratic self-interest orientation and the Supreme Court’s
lack of authority to track the amendments after the rulings. Based on the findings,
this study developed a model of administrative agencies decision making pattern

to describe and explain their strategies in the game with the Supreme Court.

* Assistant Professor, Department of Public Administration and Policy, National Taipei University,
e-mail: yuchun@mail.ntpu.edu.tw.
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When administrative agencies dissented from the Supreme Court’s rulings or
believed costs to amend were too high, they may delay amendment to gain more
opportunity to negotiate or to figure out new solutions. In sum, administrative
agencies tend to respond the Supreme Court with the “minimum cost
combination” to maximize their own interests. To achieve the equilibrium in the
game of administration and judicial, incentives other than legal requirements for

administrative agencies are needed.

Keywords: bureaucratic discretion, judicial review, transaction costs,
administrative  rules amendment, court-administrative-rules

relationship
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